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PRELIMINARY STATEMENT

In holding that the general Release! signed by Mary Trump now bars her
previously unknown claims against her aunt and uncles, the trial court committed—
and Defendants-Respondents now repeat—three legal errors. First, the trial court
replaced the separate and specific “fairly and knowingly made” standard for the
enforcement of a release to bar unknown claims with a much higher standard
requiring a showing of fraud or duress that allows a party to invalidate a release
altogether. Defendants-Respondents fail to meaningfully defend the trial court’s
Decision on this point—instead, they repeat the same mistake about which standard
applies.

Second, the trial court ignored key allegations in the Complaint—including
detailed factual allegations that the Trump siblings threatened Mary with financial
ruin and then withdrew health insurance from her hospitalized infant nephew—that
are more than sufficient to show, especially at the pleading stage, that her execution
of the Release was the result of “overreaching and unfair circumstances.” So do
Defendants-Respondents. Rather than try to show that the trial court actually did
consider the key allegations in the Complaint, Defendants-Respondents now try to

dispute them, for example, by arguing that the threat of withdrawing health insurance

I All capitalized terms have the same meaning as in the opening brief.



from a very sick hospitalized baby was no big deal, an argument that is obviously
improper on a motion to dismiss in any event.

Third, the trial court misconstrued the requirement that a general release, in
order to bar unknown claims, must “clearly and unambiguously” reach unknown
claims. The Court of Appeals has made it clear that courts “should be extremely
reluctant to interpret an agreement as impliedly stating something which the parties
have neglected to specifically include.” Centro Empresarial Cempresa S.A. v. Am.
Movil, S.A.B. de C.V., 17 N.Y.3d 269, 277 (2011). But the trial court here flipped
that test on its head, presuming that a generic release should be read to cover
everything for all time absent a showing that the parties intended to exclude, rather
than include, unknown claims. Again, Defendants-Respondents fail to defend the
trial court’s error on this issue.

In light of the significant delay that has already taken place in this case (more
than two years from the filing of the Complaint to the Decision on the motions to
dismiss), this Court should now decide the timeliness issue that Defendants-
Respondents advanced in their motions to dismiss, even though the trial court did
not reach it. On that issue, Defendants-Respondents fail to show that Mary was on
inquiry notice of the fraud prior to the publication of The New York Times award-
winning investigative piece in October 2018. They point to incomplete and

misleading testimony and documents to argue that Mary should have somehow



pieced this information together herself and uncovered the Trump siblings’ fraud.
But the information and documents that Mary had in her possession reinforced,
rather than revealed, the fraud. And because Defendants-Respondents cannot
conclusively show that Mary was on notice of their fraud, dismissal at this stage is
inappropriate.

Defendants-Respondents’ remaining arguments about standing, reliance, and
civil conspiracy are all meritless. The trial court similarly declined to decide any of
these issues, but this Court should clear them away so that discovery can now
commence.

ARGUMENT

A. The Trial Court Failed to Apply the Applicable “Fairly and
Knowingly Made” Standard

Defendants-Respondents’ briefs appear to recognize that the trial court failed
to apply the correct “fairly and knowingly made” standard in analyzing whether the
Release in this case bars the previously unknown fraud claims that Mary now asserts.
While Defendants-Respondents assert that the trial court cited to the correct “fairly
and knowingly made” standard, MTB20; DJT14,> nowhere do they show how the

trial court actually applied that standard. MTB20-21; DJT13-15. That is not

2 “MTB” refers to Defendant-Respondent Maryanne Trump Barry’s
opposition brief, “DJT” refers to Defendants-Respondents Donald and Robert
Trump’s opposition brief, and “MLT” refers to Mary’s opening brief.



surprising—the trial court clearly did not apply the correct test, instead replacing the
“fairly and knowingly made” standard with one requiring fraud or duress.

As explained in our opening brief, MLT20-21, the Court of Appeals has been
clear that there are two distinct ways in which a party can challenge the enforcement
of a general release. First, like any written agreement, a general release can be
“invalidated ... for any of the traditional bases for setting aside written agreements,
namely, duress, illegality, fraud, or mutual mistake.” Centro, 17 N.Y.3d at 276
(cleaned up). Invalidation on such a ground renders the release a nullity for all
purposes. This complete invalidation rule is not being and has never been invoked
by Mary in this case.

But a second type of challenge—the one applicable here—can occur when a
defendant seeks to use the release to bar a dispute over something that was unknown
at the time the release was executed. The courts exercise particular care here,
imposing “special rules,” because of the policy considerations involved when a party
releases a claim that they don’t even know about at the time. Mangini v. McClurg,
24 N.Y.2d 556, 562 (1969). As Judge Breitel explained: “[t]hese rules are based on
a realistic recognition that releases contain certain standardized, even ritualistic,
language and are given in circumstances where the parties are sometimes looking no
further than the precise matter in dispute that is being settled.” /d. As a result, when

it comes to this second type of challenge, a general release bars against unknown



claims only “if the parties so intend and the agreement is fairly and knowingly
made.” Centro, 17 N.Y.3d at 276 (cleaned up) (emphasis added). This “fairly and
knowingly made” standard prohibits subsequent enforcement of a release in
“situations where because ... of the existence of overreaching or unfair
circumstances, it was deemed inequitable to allow the release to serve as a bar to the
[previously unknown] claim.” Mangini, 24 N.Y.2d at 566-67.

This second, distinct test is the only one at issue here. Id. at 564. See also Cal.
Civ. Code § 1542 (“A general release does not extend to claims that the creditor or
releasing party does not know or suspect to exist in his or her favor at the time of
executing the release and that, if known by him or her, would have materially
affected his or her settlement with the debtor or released party.”). Citing factual
allegations such as threats to bankrupt Mary and the withdrawal of health insurance
from her gravely ill nephew, Mary has argued that the Release could not be enforced
to bar the unknown fraud claims asserted here because it was the result of
“overreaching and unfair circumstances.” R-686-88.

Despite citing the correct “fairly and knowingly made” standard in its
Decision, the trial court never applied it, failing to analyze whether the Release was
the result of “overreaching or unfair circumstances,” as required by New York law.
Instead, the trial court essentially collapsed the distinction between the two kinds of

challenges discussed above and applied the complete invalidation test, which Mary



is not asserting and which requires fraud or duress in connection with the release
itself.

For example, the trial court discussed at length whether Mary could show that
she was induced into signing the Release through “a separate fraud from the subject
of the releases.” R-18; see also MLT20. Defendants-Respondents do the same thing,
asserting that Mary “failed to allege a separate fraud from the subject of the
releases[.]” DIT14; see also MTB20. But Mary never asserted that as a basis for
invalidation. Instead, Mary has argued that the Release should not preclude this
lawsuit involving subsequently-discovered fraud because it was not “fairly and
knowingly made.”

Similarly, relying on the economic duress case of Art Stone Theater Corp. v.
Tech. Programming & Sys. Support of Long. Is., 157 A.D.2d 689, 691 (2d Dep’t
1990), the trial court misinterpreted the law to require Mary to show duress such that
she was “precluded [from] the exercise of [her] free will.” R-21. Defendants-
Respondents do the same, citing another duress case, Allen v. Riese Org., Inc., 106
A.D.3d 514, 517 (1st Dep’t 2013). DJT25; MTB25-26; see also MTB23 (citing
additional duress cases).

But all of these formulations—whether framed in terms of a “separate fraud,”
lack of “free will,” or “duress”—are contravened by clear Court of Appeals

precedent, including Centro, which recognizes fraud and duress, on the one hand,



and the “fairly and knowingly made” standard, on the other, as separate and distinct
standards. See 17 N.Y.3d at 276. A showing of fraud or duress would have rendered
the Release here completely unenforceable, even as to the claims involving the
Probate and Health Insurance Litigations that were pending at the time. Mary is not
arguing that those claims were not released. The “fairly and knowingly made”
standard, by contrast, applies only to the application of the Release to unknown
claims and requires only a showing of overreaching or unfairness.

Indeed, many of the cases that Defendants-Respondents and the trial court cite
that apply the correct “fairly and knowingly made” standard involving unknown
claims are either summary judgment cases or explicitly order additional discovery,
and for good reason. To the extent that there is any doubt regarding whether a release
was “fairly and knowingly made,” a subsequent case asserting a claim that was
unknown to the parties at the time of the release should be permitted to proceed to
discovery. See, e.g., Pacheco v. 32-42 55th St. Realty, LLC, 139 A.D.3d 833, 834-
35 (2d Dep’t 2016) (parties raised “raised a triable issue of fact” concerning “how
the release came to be signed” such that “a trial on this issue is appropriate”);
Johnson v. Lebanese Am. Univ., 84 A.D.3d 427, 431-33 (1st Dep’t 2011) (finding
that “summary judgment was improperly granted” where “issues of fact exist as to
whether plaintiff intended to relinquish employment discrimination claims when he

executed the release”).



B. The Trial Court Failed to Address Key Allegations in the
Complaint

The trial court not only failed to apply the correct “fairly and knowingly
made” standard, but compounded that error by failing to consider key allegations in
the Complaint concerning the unfairness of the circumstances under which Mary
signed the Release here. MLLT24-29. Instead of demonstrating how the trial court
properly considered those allegations, Defendants-Respondents either ignore them
or try to create factual disputes that are wholly improper at the pleading stage.

Take first the allegations that Defendants-Respondents terminated the health
insurance that was keeping William, Mary’s infant nephew, alive. Nowhere in their
briefs do Defendants-Respondents demonstrate how the trial court weighed that
allegation in its determination of whether the Release was “fairly and knowingly
made,” since it did not. Instead, Defendants-Respondents challenge the alleged facts,
attempting to create factual disputes about the consequences of the withdrawal of
health insurance, what the alternatives were, supposed discussions at the negotiating
table, or what sorts of inferences can be made about Mary’s state of mind. MTB25;
DIT22.

To give one example, the Trump siblings have the audacity to argue that Mary
fails to plausibly allege “that vital, life-saving health care was actually going to be
denied to her nephew ... if he lost his existing health insurance, or that other

insurance could not be obtained for her nephew ... or that he could not be covered



under Medicaid.” DJT22; see MTB 25. Maryanne Trump Barry, for her part,
presumably engaging in an exercise of Freudian projection about her own feelings
about her niece and nephew, goes so far as to argue that the allegations concerning
Mary’s fears about termination of health insurance “ring[] hollow” because
“William was not [Mary’s] son.” MTB25.

It cannot be seriously disputed that this kind of factual speculation is not
permitted at the motion to dismiss stage, where the court must accept as true the
allegations in the Complaint. See Leon v. Martinez, 84 N.Y.2d 83, 87-88 (1994). If
Defendants-Respondents want to argue that only parents (and not an aunt) care about
the withdrawal of health insurance from an infant with cerebral palsy or that
Medicaid coverage should have been obtained for Mary’s nephew instead, then they
are free to do that on summary judgment or before a jury. What they cannot do is
insert factual disputes at the pleading stage to argue why the Complaint should be
dismissed.

The same is true with respect to Mary’s allegations that Defendants-
Respondents threatened to financially ruin her if she did not agree to their demands.
Again, there is no attempt in the briefs to show that the trial court considered those
allegations when evaluating whether the Release was “fairly and knowingly made.”
Instead, Defendants-Respondents raise factual disputes, arguing, for example, that

the “alleged threats were clearly not credible.” DJT22; see also MTB25-26 nn.14-



15. If Defendants-Respondents want to argue that the threat from Robert Trump to
force Mary to pay taxes on money she did not have for the rest of her life was not
credible or frightening, they are free to do so, but only after discovery has taken
place.

Defendants-Respondents take refuge in the same three cherry-picked facts
that the trial court relied on below: (1) boilerplate language in the Settlement
Agreement and Release; (2) consideration; and (3) the presence of counsel. But each
of these theories is either inapposite, insufficient, or contradicted by the well-pleaded
allegations in the Complaint.

First, Defendants-Respondents rely heavily on boilerplate recitations, or what
Judge Breitel called “standardized, even ritualistic” language, that the agreement
was “voluntary,” that neither party was under “compulsion to execute,” and that
Mary “had sufficient opportunity to review” the Settlement Agreement with her
attorney—all the same boilerplate recitations relied on by the trial judge below. See
R-20, R-254; DJT15-16; MTB22-23; Mangini, 24 N.Y.2d at 562. Because Mary
explicitly disavowed that she was under “compulsion to execute,” they argue, there
were no unfair circumstances. MTB22-23. While this again conflates the “fairly and
knowingly made” standard with the requirement to show duress, it is also contrary
to what the Court of Appeals has instructed. According to the Court of Appeals,

whether a release was “fairly and knowingly made” turns on equitable factors,

10



including whether there was overreaching or unfairness, and such factors will rarely
be on display on the face of a settlement agreement itself. See Mangini, 24 N.Y.2d
at 567. As a result, when it comes to the release of unknown claims, “the literal
language should not be determinative of the ultimate result or be applied
mechanically.” Id. A court, in other words, is required to look past such “ritualistic|[ ]
language” and consider the “specific circumstances of [the] case.” Jonathan S. v.
Benjamin, 193 A.D.3d 1003, 1004-05 (2d Dep’t 2021). The trial court committed
error when it failed to heed this instruction, relying instead on boilerplate terms. See
Mangini, 24 N.Y.2d at 562-63, 567-68.3

Second, Defendants-Respondents rely on the fact that Mary received
consideration in exchange for entering into the Settlement Agreement. MTB23; see
DIJT17. But, like the trial court did below, Defendants-Respondents ignore the fact
that the Complaint alleges, and the underlying Settlement Agreement and Release
explicitly corroborate, that Mary received only $10 for the Release that the Trump

siblings now contend releases them from claims worth tens of millions of dollars. R-

3 Defendants-Respondents’ only response is again to dispute the facts, arguing
that the language of the agreements was “uniquely and carefully drafted,” DJT16,
without pointing to any support for that factual assertion. But even if they were
correct that the language of the Settlement Agreement and Release did “not [come
from] a Blumberg form,” id., that does not absolve the trial court from considering
the specific facts of the case to determine if the circumstances were overreaching or
unfair.

11



595-98. The rest of the consideration that Mary received related to resolving
litigation concerning the known claims, i.e., the claims at issue in the Probate and
Health Insurance Litigations, as well as the sale of her interests in the family
business. And that “disparity between the consideration received and the fair value”
of what Mary gave up weighs strongly in favor of a prima facie showing that the
Release of unknown claims was not “fairly and knowingly made.” Paulino v. Braun,
170 A.D.3d 506, 506 (1st Dep’t 2019) (cleaned up).

Third, Defendants-Respondents, like the trial court below, put undue weight
on the fact that Mary was represented by counsel at the time she signed the Release.
DJT22; MTB22. Throughout their briefs, they make constant reference to the fact
that Mary was represented by “skilled counsel” or one of the “premier trusts and
estates litigators” in New York. MTB22, 29; see also DJT41. Such factual
arguments, again, are improper at the motion to dismiss stage. See Pacheco, 139
A.D.3d at 834-35. But more importantly, simply referring to Mary’s lawyer as
“sophisticated and esteemed,” MTB24, is no answer to the well-pleaded allegations
in the Complaint that Mary hired her lawyer at the recommendation of her trustee,
who unbeknownst to Mary, was conspiring with the Trump siblings in their
fraudulent schemes. R-35-920. Mary also alleged that, whether due to his
questionable ties to her trustee or because he was also duped by Defendants-

Respondents, Mary’s lawyer failed to keep her fully informed and pursued a

12



settlement without full and accurate information. R-35-920, R-57-9114. Cases like
Putnam v. Kibler, 210 A.D.3d 1458, 1463 (4th Dep’t 2022), on which Maryanne
Trump Barry relies, MTB24, are therefore inapposite—the plaintiff in Putnam did
nothing more than allege that her lawyer was conflicted at the time of the release.
Here, Mary did far more than present such bare legal conclusions—she explained
the how and the why, to the best of her ability, prior to any discovery.*

Finally, while Defendants-Respondents also contend that Mangini and other
cases involving the “fairly and knowingly made” standard are somehow not
persuasive because they involved personal injury claims, DJT19, 25-26; MTB20-21,
the Court of Appeals in Mangini did not limit its holding to personal injury cases; in
fact, the “fairly and knowingly made” standard has been cited in numerous contexts,
see, e.g., Johnson, 84 A.D.3d at 431 (employment matter), including by the Court of
Appeals in the context of the sale of ownership interests, see Centro, 17 N.Y.3d at
276. While Maryanne Trump Barry argues that because Mary is “very sophisticated”

she cannot possibly claim unfairness in her negotiations with the Trump siblings,

* The Court of Appeals has been clear that the presence of counsel alone is
not dispositive on the question of whether a release was “fairly and knowingly
made.” See Mangini, 24 N.Y.2d at 568. Defendants-Respondents’ own cases
demonstrate that the presence of counsel is only one factor in the analysis. See, e.g.,
Viskovich v. Walsh-Fuller-Slattery, 16 A.D.2d 67, 69-70 (1st Dep’t 1962), aff’d, 13
N.Y.2d 1100 (1963) (analyzing presence of counsel as one of many factors); Est. of
Mautner v. Alvin H. Glick Irrevocable Grantor Tr., No. 19 Civ. 2742 (NRB), 2019
WL 6311520, at *5 (S.D.N.Y. Nov. 25, 2019) (same).

13



MTB24, Defendants-Respondents’ argument that it was somehow kosher to threaten
their niece with financial ruin or to withdraw health insurance from her gravely ill
nephew because she has a graduate degree in psychology can only be properly made
after discovery.

C. The Trial Court Did Not Correctly Apply the “Clear and
Unambiguous” Standard

The court below also erred because it misstated and misapplied the other
requirement under New York law for applying a release to previously unknown
claims—namely, the requirement that the language of the agreement “clear|[ly] and
unambiguous[ly]” release unknown claims. Centro, 17 N.Y.3d at 276; see also
C & A Seneca Constr. LLC v. G Builders LLC, 67 Misc.3d 1241(A), at *2-*3 (Sup.
Ct. N.Y. Cty., July 10, 2020); Desiderio v. Geico Gen. Ins. Co., 107 A.D.3d 662,
663 (2d Dep’t 2013). Instead of asking whether the parties intended the Release here
to include unknown fraud claims, the trial court erroneously flipped the standard,
requiring that the Release should have been “clear and unambiguous™ in excluding
unknown claims. R-16; see MLT30.

When the correct standard is applied, it is clear that the Release did not include
unknown fraud claims, as our opening brief explains. MLT29-37. There were
multiple transactions taking place among the parties at the same time, and the
Release was obtained as part of the Settlement Agreement for the Probate and Health

Insurance Litigations. See R-595-98 (referencing “Agreement and Stipulation signed

14



simultaneously herewith”). In fact, the Settlement Agreement stated that the parties
were settling “the controversies raised by these proceedings.” R-611 (emphasis
added). Context here is important. See Linn v. N.Y. Downtown Hosp., 139 A.D.3d
574,575 (1st Dep’t 2016). When that context is coupled with the fact that the Release
did not explicitly refer to unknown claims, R-595-98, as some releases do, see, e.g.,
Kafa Invs., LLC v. 2170-2178 Broadway LLC, 114 A.D.3d 433, 433 (Ist Dep’t
2014); Glob. Mins. & Metals Corp. v. Holme, 35 A.D.3d 93, 96 (1st Dep’t 2006), it
cannot be held to “clearly and unambiguously” include the unknown fraud claims
that Mary discovered years later. Cf. Arfa v. Zamir, 76 A.D.3d 56, 57 (1st Dep’t
2010) (enforcing release of unknown claims where it explicitly applied to “known
or unknown” claims).

Defendants-Respondents do not respond to these arguments based on the
language in the Settlement Agreement or the Release. In fact, Maryanne Trump
Barry fails to even mention the relevant text in her brief, and Donald and Robert
Trump mention it only once, in passing, without meaningful discussion. DJT27.

Instead, Defendants-Respondents take issue with the significance of the
carve-outs in the Release. As explained in our opening brief, the Release explicitly
carved out claims relating to the transfer of Mary’s interests in the family business
to the Trump siblings, and the Settlement Agreement set out Defendants-

Respondents’ obligations to provide Mary with certain information regarding her
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interests in connection with that sale. MLT35; R-595-598, R618-19. Defendants-
Respondents argue (without support) that the carve-outs don’t matter because the
Settlement Agreement “did not render any further future obligation on the part of
Defendants/Respondents[,]” DJT30; see also MTB17.°> But that misses the point—
the fact that the Release included carve-outs demonstrates that the Release itself was
intended to be narrow and did not “clearly and unambiguously” include every
possible claim among the parties, particularly not claims relating to the sale as well
as the accuracy of the information that it carved out.

While Defendants-Respondents strain to distinguish the facts of this case from
the cases we cited in our opening brief, DJT27-28; MTBI18, these arguments all
amount to distinctions without a difference—variations in facts among cases
obviously don’t change the applicable “clear and unambiguous” standard. In fact, it
is Defendants-Respondents’ cases that are off point. Global Minerals and Metals
Corp. v. Holme, 35 A.D.3d 93 (1st Dep’t 2006) and Matter of Cheng Ching Wang,
114 A.D.3d 939 (2d Dep’t 2014) are summary judgment cases and neither involve
the “clear and unambiguous” requirement. The cases cited by Maryanne Trump

Barry have nothing to do with the release of unknown claims. See Engel v. Deutsche

3 The fact that the Trump siblings were no longer acting as fiduciaries to Mary
is irrelevant. MTB19; DJT50-51. As explained in our opening brief, Defendants-
Respondents were still bound by an implied covenant of good faith and fair dealing.
MLT35-36.
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Bank Nat’l Trust Co., 116 A.D.3d 915 (2d Dep’t 2014); Silverstein v. Imperium
Partners Group, LLC, 126 A.D.3d 593 (1st Dep’t 2015). While Donald and Robert
Trump rely almost exclusively on Centro, the Release here, unlike the release in
Centro, does not mention “future” or “contingent” claims, nor was it accompanied
by another release that explicitly excluded fraud claims, as in Centro. See MLT33-
34.

Defendants-Respondents have no response to our arguments concerning the
import of the 1976 Trust release other than to say that such a release is “customary,”
DIT32; see also MTB17-18, without citing any authority. In other words,
Defendants-Respondents have no answer for why the separate 1976 Trust release
was necessary if the other Release already covered all claims, as they now contend.
Notably, the Centro case also involved two separate releases. There, the Court of
Appeals carefully read the two releases together, comparing the text of each to
determine the scope of each. 17 N.Y.3d at 274, 277. But the trial court here failed to
consider the contents of, and the relationship between, the Release at issue and the
1976 Trust release. It instead summarily concluded, without any analysis, that the
1976 Trust release did not impact the scope of the Release. R-17.

D. Defendants-Respondents Fail to Show Untimeliness

Defendants-Respondents do not oppose this Court reaching the timeliness

issues given the lengthy delays in these proceedings. There is also no dispute that
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claims sounding in fraud are timely if they are brought within two years of notice or
discovery. And all parties agree that “knowledge of the fraudulent act is required
and mere suspicion will not constitute a sufficient substitute.” Sargiss v. Magarelli,
12 N.Y.3d 527, 532 (2009). The question that remains, therefore, is whether
Defendants-Respondents have made a prima facie case that Mary had the requisite
knowledge—as opposed to mere suspicion—of the Trump siblings’ fraudulent acts
before 2018. The answer to that question is clearly no.

i Mary Could Not Have Uncovered the Fraud Prior to 2018

To uncover the Trump siblings’ fraud, it took a reporting team at The New
York Times 18 months of journalism that ultimately won the Pulitzer Prize. The New
York Times investigative team conducted extensive interviews with “former [ Trump]
employees and advisers” and vendors, and uncovered information on Defendants-
Respondents’ secret “strategy sessions,” R-109-10, R-134, in addition to reviewing
documents provided by Mary. Without access to the same sources and information
as The New York Times reporters, Mary could not have discovered any of
Defendants-Respondents’ fraudulent schemes. These allegations must be accepted
as true at the motion to dismiss stage. Mullin v. WL Ross & Co. LLC, 173 A.D.3d
520, 522 (1st Dep’t 2019).

To be clear, Mary does not assert that she needed experts to analyze the

documents in her possession in order to uncover the fraud. Instead, the far more
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fundamental problem is that Mary had access only to part of the relevant
information—the documents provided to her during the litigation and settlement
negotiations, namely, the “cooked” books—that on their own were insufficient to
reveal the fraud. Indeed, the Trump siblings had so thoroughly covered their tracks
that the documents they gave Mary actually reinforced, rather than revealed, their
fraudulent schemes. As a result, Defendants-Respondents’ cases rejecting arguments
about the need for experts to uncover fraud are not persuasive. See MTB32; DJT51;
see also Nazarro v. Nazarro,2011 WL 1464122 (Sup. Ct. Suffolk Cty. Apr.7,2011).
Here, what Mary needed were the other relevant documents, interviews, and
information that The New York Times had, and that any expert would need, in order
to uncover the fraud.

ii. Defendants-Respondents’ Arguments Regarding What

Should Have Raised Suspicion are Insufficient to Establish
Notice

Instead of grappling with the allegations in the Complaint, Defendants-
Respondents focus on slivers of documents and testimony from unrelated litigation,
taken out of context and often misleadingly quoted, none of which actually revealed
the fraud at issue. For example, Defendants-Respondents argue that Mary was on
notice that the Trump entity All County was being used improperly to siphon money
away from her interests because Robert Trump “freely admitted that All County was

a ‘for profit’ venture that made money by marking up prices.” DJT36; see also
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MTB34, 39. But the problem with Defendants-Respondents’ argument is that Robert
Trump went on to give a false explanation of those markups, testifying that because
All County could buy in bulk, it actually generated savings that “offset the markups,”
rather than admitting that it was just using sham markups to siphon money into the
Trump siblings’ pockets. R-317-18; see also R-350, R-357-58. In other words,
Robert Trump lied, perpetrating a cover-up of Defendants-Respondents’ ongoing
fraud—the very opposite of putting Mary on notice. While Donald and Robert
Trump suggest a subtle qualification in Robert Trump’s testimony, noting that he
“specifically testified that the purchasing power of buying in bulk ‘in many cases’
offset the markups,” DJT43, a less-than-complete cover-up is still a cover-up and is
fundamentally different from providing notice. Moreover, these are factual disputes
that cannot be resolved at this stage in any event.

Similarly, Defendants-Respondents claim that the testimony that Mary’s
lawyer “elicited” from Robert Trump regarding the relationship between Beach
Haven and All County should have put Mary on notice of her claims. MTB39; see
also DJT52. But the few questions that Robert Trump answered further concealed
the Trump siblings’ fraud, and additional questioning was shut down by his counsel.
R-523-25. Such limited and misleading testimony cannot possibly have put Mary on
notice of a complex fraud that took investigative reporters at The New York Times

18 months to uncover. Maryanne Trump Barry likewise argues that the hesitancy to
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provide testimony as to these issues should have “signaled a need for further
investigation,” MTB39, but her brief provides no support for that assertion and it is
irrelevant at the pleading stage. As discussed during oral argument before the trial
court, “nothing in the questioning suggests that Mary or her lawyer had any
knowledge of fraud or fraud directed at these separate interests that Mary had
inherited from her father many years earlier.” R-884. In any event, whatever might
have prompted the questions—and lawyers ask exploratory questions at depositions
all the time—cannot be unquestioningly imputed to Mary given her well-pleaded
allegations regarding her lawyer’s ineffectiveness and potential conflict in the
representation.

Again and again, Defendants-Respondents engage in the same wrestling with
the facts—whether Mary should have known about illegitimate loans or whether the
valuations were accurate given the involvement of third parties. MTB45; DJT42.
But all of these arguments sidestep the allegations in the Complaint—that the
documents and information provided to Mary concealed the fraud that the Trump
siblings were perpetrating, and that they had so thoroughly cooked the books that

there was no way that she could have uncovered their fraud on her own with the
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documents available to her. See R-71-9174; MLT39. Any factual disputes about
those allegations must be resolved through discovery, not premature dismissal.®
Defendants-Respondents’ attempts to distinguish binding precedent also fall
short. For example, Defendants-Respondents argue that Norddeutsche Landesbank
Girozentrale v. Tilton, 149 A.D.3d 152 (1st Dep’t 2017) is inapposite because no
relevant information was disclosed to the plaintiffs in that case. DJT49-50; MTB38-
39. But Defendants-Respondents misstate the facts—the plaintiffs in Norddeutsche
did in fact have access to information that could raise a “suspicion of fraud.” 149
A.D.3d at 158. And even then, the Norddeutsche court concluded that this
information was insufficient to place plaintiffs on notice of the fraud. Similarly,
Defendants-Respondents attempt to distinguish Erbe v. Lincoln Rochester Trust Co.,
3 N.Y.2d 321 (1957) by arguing that it was appropriate for that case to proceed past
dismissal because the plaintiffs “only” had suspicions rather than knowledge of the
fraud. MTB36-37; DJT49. But here, given the well-pleaded allegations in the

Complaint, Defendants-Respondents cannot possibly establish at the motion to

¢ Defendants-Respondents argue that a 2003 New York Post article concerning
the value of the estate of Fred Trump Sr. (not the fraud at issue here) should have
put Mary on notice of the instant fraud, MTB37, and that Mary’s lawyer should have
somehow known that Robert Von Ancken “was known as a ‘friendly’ appraiser in
the industry,” DJT53. But these arguments not only fail to support dismissal, they
underscore the need for discovery.
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dismiss stage that Mary had suspicions, let alone actual knowledge, of the fraud at
issue.”

ili.  Private Appraisals and Other Reasonable Diligence Would
Not Have Uncovered the Fraud

Although Defendants-Respondents contend that Mary “could have obtained
her own appraisal of the value” of her assets, DJT48; MTB38, that ignores the
allegations in the Complaint. To start, Mary alleged that any appraisal would have
used “false and misleading data and other management information that
[Defendants-Respondents] had provided” to obtain fraudulent valuations—i.e., as
with any such analysis, “junk in” results in “junk out.” R-49; see also Epiphany
Cmty. Nursery Sch. v. Levey, 171 A.D.3d 1, 8 (1st Dep’t 2019).

Moreover, it was “understandable” under New York law for Mary to rely on

family members and fiduciaries with respect to the production of those documents.

7 Although Defendants-Respondents assert that courts have found a plaintiff
on inquiry notice in circumstances similar to those here, the cases they cite actually
involved instances where, by plaintiffs’ own admissions, the evidence uncovering
the fraud was fully in their possession for many years. See Siegel v. Dakota, Inc.,
173 A.D.3d 515, 516 (1st Dep’t 2019) (noting that “plaintiff admits he discovered
this alleged new evidence by reviewing board minutes ... that were available to him
at the time”); Avalon LLCv. Coronet Props. Co.,306 A.D.2d 62, 63 (1st Dep’t2003)
(similar); Gutkin v. Siegal, 85 A.D.3d 687, 688 (1st Dep’t 2011) (similar); Spinale
v. Tag’s Pride Produce Corp.,44 A.D.3d 570,571 (1st Dep’t 2007) (similar); Leider
v. Amalgamated Dwellings, Inc., 2009 WL 2984839 (Sup. Ct. N.Y. Cty. Sept. 9,
2009) (similar); Rite Aid Corp. v. Grass, 48 A.D.3d 363, 364 (1st Dep’t 2008)
(similar).
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See Trepuk v. Frank, 44 N.Y.2d 723, 724 (1978). Defendants-Respondents attempt
to distinguish Trepuk on the basis that the parties there “were not on opposite sides
of a lawsuit” at the time of the fraud. DJT50; see also MTB44. But the Court of
Appeals in Trepuk was clear that unless knowledge can be “conclusively”
established, “a complaint should not be dismissed on motion and the question should
be left to the trier of the facts.” 44 N.Y.2d at 725.

Defendants-Respondents also make much of the fact that Mary has since
admitted that she and her lawyer both “knew [Defendants-Respondents] were lying
to us” about a separate issue, namely the value of the estate in the Probate Litigation.
MTBA45; see also DJT49. And they argue that this knowledge should have prompted
Mary to investigate further. But Mary’s generalized opinions on Defendants-
Respondents’ trustworthiness can hardly be equated with knowledge of the fraud at
issue here. For similar reasons, Defendants-Respondents are wrong that Mary should
have “appl[ied] for an expansion” of the five-year discovery limitation during
probate proceedings, and that her failure to do so indicates her purported lack of
diligence. MTB41; see DJT44-45. Because Mary had no knowledge of the fraud, she
had no reason to petition the court for any such relief. See Matter of Wilson, 266
A.D.2d 164, 164 (1st Dep’t 1999) (requiring showing of “special circumstances”
warranting expansion of discovery). “[ W]here it does not conclusively appear that a

plaintiff had knowledge of facts from which the alleged fraud might be reasonably
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inferred, the cause of action should not be disposed of summarily on statute of
limitations grounds. Instead, the question is one for the trier-of-fact.” Epiphany, 171
A.D.3d at 7 (cleaned up); see also Spinale, 44 A.D.3d at 571 (applying standard).
This Court recently reiterated this high bar for demonstrating that a victim of fraud
is on inquiry notice in Sabourin v. Chodos, 194 A.D.3d 660, 661 (1st Dep’t 2021),
where it affirmed a denial of summary judgment despite inconsistencies in the
plaintiff’s testimony and affidavits.

iv.  The Fiduciary Duty and Negligent Misrepresentation Claims
are Timely

The breach of fiduciary duty and negligent misrepresentation claims are
likewise timely under the fraud discovery rule, which applies to such claims
sounding in fraud regardless of the remedy sought. See Kaufman v. Cohen, 307
A.D.2d 113, 119 (1st Dep’t 2003). Here, Mary alleged that Defendants-Respondents
breached their duties to her through fraudulent conduct, and as such, fraud is
essential to her claims. Defendants-Respondents erroneously focus on the damages
sought, or simply proclaim, without any analysis, that the claims do not sound in
fraud. DJT55; MTB45-46.

E. Defendants-Respondents’ Remaining Arguments Fail as a Matter
of Law

The Defendants-Respondents’ remaining arguments concerning standing,

justifiable reliance, and civil conspiracy fail as a matter of law.
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First, Defendants-Respondents continue to assert that Mary lacked standing,
even though Mary alleged that Defendants-Respondents breached duties they owed
directly to Mary, independent of any duty owed to any corporate entity, and Mary
was personally harmed by their fraudulent misrepresentations and omissions.
MLT55-56. Defendants-Respondents’ own cases recognize standing exists in these
circumstances. For instance, the Court of Appeals in Abrams v. Donati, 66 N.Y.2d
951 (1985) explained that whereas “allegations of mismanagement or diversion of
assets by officers or directors to their own enrichment, without more, plead a wrong
to the corporation only,” that rule does not apply “when the wrongdoer has breached
a duty owed to the shareholder independent of any duty owing to the corporation.”
Id. at 953 (emphasis added).

While Defendants-Respondents rely on cases holding that claims of diversion
of assets from a corporation “do not accrue to a shareholder individually,” DJT56;
MTB47, such cases address circumstances in which “the heart of the alleged injury”
is the loss of value of shares of a corporation. O 'Neill v. Warburg, Pincus & Co., 39
A.D.3d 281, 281-82 (1st Dep’t 2007); see also Jacobs v. Cartalemi, 156 A.D.3d 605,
608 (2d Dep’t 2017); Elghanian v. Harvey, 249 A.D.2d 206, 207 (1st Dep’t 1998);
Warner v. Heath, 2020 WL 2095654, at *7 (Sup. Ct. N.Y. Cty. May 1, 2020). Here,
by contrast, Mary alleged that she was personally harmed by Defendants-

Respondents’ misrepresentations. See PF2 Securities Evaluations, Inc. v. Fillebeen,
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171 A.D.3d 551, 552-53 (1st Dep’t 2019); Serino v. Lipper, 123 A.D.3d 34, 39-40
(1st Dep’t 2014); Gjuraj v. Uplift Elevator Corp., 110 A.D.3d 540, 540-41 (1st Dep’t
2013); Fraternity Fund Ltd. v. Beacon Hill Asset Mgmt. LLC, 376 F. Supp. 2d 385,
408-09 (S.D.N.Y. 2005).

Second, Defendants-Respondents’ argument that Mary failed to properly
allege justifiable reliance in connection with the fraud at issue also lacks merit. The
Complaint unambiguously alleges that Mary made decisions about the retention and
ultimate sale of her interests in the family business based on information provided
to her by the Trump siblings. R-32-910, R-41-942, R-42-946, R-45-9961, R-65, R-
68-9158, R-71-9177, R-76-9211. While Defendants-Respondents cite to Brawer v.
Lepor, where a court held that the plaintiff had insufficiently pleaded reliance
because he merely alleged that, if he had known of the misconduct, “he would have
prevented ... self-dealing,” 188 A.D.3d 482, 483 (1st Dep’t 2020), Mary here
pleaded far more—that she made financial and other decisions based on Defendants-

Respondents’ misrepresentations.

¥ Although Defendants-Respondents argue that Fraternity Fund Ltd., 376 F.
Supp. 2d 385, is distinguishable because the principal wrong was a “valuation
fraud,” DJT57; MTB49, they cannot explain why that makes a difference. And while
they attempt to distinguish Serino, 123 A.D.3d 34, on the basis that one of the claims
was held to be derivative because it injured only the corporation, DJIT56; MTB48,
Serino stands for the proposition that if there is “any harm caused to the individual,
as opposed to the corporation, then the individual may proceed with a direct action.”
123 A.D.3d at 40.
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Finally, Defendant-Respondent Maryanne Trump Barry continues to object
to a supposed civil conspiracy cause of action. MTB52. But the Complaint does not
assert civil conspiracy as an independent cause of action. Instead, as is appropriate
under New York law, it groups “allegations of civil conspiracy ... to connect the
actions of separate defendants with an otherwise actionable tort.” Cohen Bros.

Realty Corp. v. Mapes, 181 A.D.3d 401, 404 (1st Dep’t 2020) (cleaned up).
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CONCLUSION
For the reasons stated in our opening brief and above, this Court
should reverse the Decision below, deny Defendants-Respondents’ motions to

dismiss in their entirety, and direct the reassignment of this case on remand.

Dated: February 17, 2023
New York, New York
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